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Abstract 

Today, the administrative practice in the countries with tradition in the application of the market economy proves the existence of some indisputable benefits in the performance of the general interest, obtained by administration through the conclusion of some agreements in regime of administrative law. 

The administrative agreements have an increased share in the activity of public administration. Serving in good conditions the citizens involves the assignment of the public services administration through contracts of concession. Then, any public authority concludes agreements of public acquisition necessary for the performance in regime of continuity and regularity of the public services. Also, any citizen has to have access to the services of public utility, the access to these being performed on the grounds of the administrative contracts of supply. In the conditions of the sole market regulated by the European Union, the administrative agreements play a very important role due to the existence of several regulations with respect to the conditions of promotion and the contracting principles. The communitarian legislation in this field plays an important role in the outlining of a European administrative law as well as in the harmonization of the law of administrative agreements in the countries member of the European Union.

In Romania, the country in full economic development, due to the necessity of development on new commercial bases of the juridical reports between the bodies of state administration and particulars, the administration began to use and to understand the advantage of the administrative agreement, this being used especially under the form of the concession agreement, of public acquisitions, of rental of goods, of work execution, of service operation, etc. 


Although the practice has claimed the use of the administrative agreement, it may be stated that the administrative and doctrinal base is still insufficient and non-unitary. Thus, in spite of the fact that in the occidental legislation it is currently used the notion of “administrative agreement” and in the legislation of the European Union is used the term of “public contract”, we notice that in Romania only a single normative document, respectively the Law no. 554/2004 of the administrative contentious, refers to the expression of “administrative agreement”. As a paradox, the special laws which regulate the contract of public acquisition and the contract of concession do not stipulate the inclusion of these agreements in the category of administrative agreements. The same is valid with the other types of administrative agreements regulated by legislation. Consequently, an overwhelming role is assigned to the doctrine and jurisprudence with respect to the inclusion or not of a contract in the category of administrative agreements. Such an inclusion involves the use of some criteria, inexistent in the legislation and treated non-uniformly in the doctrine and jurisprudence. Studying the doctrine of administrative law, we notice that in the post-revolution period there is no exhaustive research of the issues of administrative contracts and this is much surprising due to the fact that in the inter-war period there were attempts in this sense. 

Of the facts above result the special importance of the administrative contracts in the life of the “town”. Consequently, we have appreciated that it is necessary an overall research of the issues of administrative contracts approached from the perspective of comparative law and of the law of European Union which satisfies the need of some clear criteria of separation of the administrative agreements and the agreements of private law and to advance proposals of ferenda law in this sense. 

We shall further on present the major themes which formed the object of our research.


In Chapter I – “Administrative agreement – instrument of performing the public interest” we have approached in a first section the concept of administrative agreement and its juridical foundation as well as the classification of these contracts and their role in the performance of public administration. We have appreciated that the contractual instrument plays an essential role in the current reconciliation between the public and the private law, recreating the unity of law. We have further on analyzed the two aspects which define the public administration: the aspect of public authority and that of public administration outlining the fact that in time the role of the public administration passed from the authoritarian, repressive function to that of service supplier. Also, we have covered in the research the performance of a parallel between the classic instruments (the administrative unilateral act) and the modern ones of performance of the public administration (administrative agreement) and the separation of them of those of private law (civil, commercial contracts etc.).


In another section, we have analyzed the administrative agreements in the comparative law. One of the directions of research contained in this section focused on the study of the contracting procedures which the public administration may use in the system of English-Saxon law (unitary system of law). Although the English law, in its classic vision, is characterized by the negation of the existence of an administrative law, during its evolution, the English law was enriched with a series of specific procedures and a group of rules characteristic to the administrative law. Such rules have occurred, for instance, with respect to the formation of the contract: the ultra vires principle and the appearance of the derogatory clauses from the common law (Standard conditions) which establish increased powers in favour of contracting public authority such as: the possibility of unilateral modification or that of unilateral termination of the agreement. These things give us the right to consider that the in English-Saxon system there is also the possibility of outlining a law of public contracts, contai8ning derogatory rules from the common law.


We have further on analyzed the administrative contracts in the comparative law of the states which belong to the Romanian-German law (dualist system of law), investigating the intensity of the regime of applicable public law, the type of contracts enrolled in the public sphere and the jurisdiction of the administrative contracts. A special attention is granted in the course of the work to the manner of structuring the institution of administrative contract in France. This is justified by the fact that the administrative contract in the modern conception is a creation of the French juridical doctrine, crystallized in terms of the jurisprudence of the State Council and of the Tribunal of conflicts. 

Another section of this first chapter focused on the evolution of the concept of administrative agreement in legislation, jurisdiction and Romanian doctrine. A greater attention was granted to the orientations displayed in the inter-war Romanian doctrine of acceptance in a restraint sense or in a broad sense of the institution of administrative contracts or, on the contrary, of refusal of this institution. In this section, we have also performed a parallel between the commercial agreements, institution specific to the period between 1948-1989 and the administrative agreements. Then, we have approached the actuality of the notion of administrative contract in legislation, jurisprudence and Romanian doctrine. 

At the end of the chapter, we have included a few proposals of improvement of the Romanian legislation with respect to the administrative contracts related to the necessity of express qualification of some agreements as being administrative and of regulation of the juridical regime of the contract of concession of the goods in the private field of state and of the administrative-territorial units.


In Chapter II – “Problems rose by the theory of administrative agreements”, we have analysed the terminological and conceptual divergences with respect to the institution of administrative contracts, observing the necessity of clarification at legislative level of some problems related of the content and object of the investigated institution. 


A first section was dedicated to the terminological divergences considering that the methodic approach of any theme concerning the organization and functioning of public administration involves the previous mention of the signification of some terms. Thus, a direction of research dealt with the use of the term of “administrative agreement” in the disadvantage of that of administrative act of management. Another direction of research led to the argumentation of use in the Romanian law, with a view to delimit the clauses specific to the regime of public law, of the terms of reglementary clauses or clauses which derogate from the common law and not for the mechanic taken over from French of the term of exorbitant clauses. 

A second section was dedicated to the conceptual divergences, following several sections of research. First of all, we have analysed the limits of the contractual liberty of which dispose the public contracting authorities. Although this issues seemed to be settled since the inter-war period, today the discussion with respect to the contracting liberty reappears under the influence of the communitarian law of competition which usually forbids the state aid, the anti-competitional understandings and the abuse of dominant position. Practically, the clauses which derogate from the common law imposed in the administrative contracts, in the purpose of protecting the public interest, are no longer legal if they breach the communication law of competition. 

Another theme considered the performance of a parallel between the administrative agreement and the normative agreement outlining the distinction between agreement and treaty in the international public law. 


A distinct theme of research followed the identification of those unilateral administrative documents which apparently seem to have a contracting nature such as the documents of fiscal exoneration or the papers on which rely the reports established between the public officers and the public services. 

Other issues investigated in this section refer to the fact that the administrative agreements may be aleatory, adhesion or commercial agreements. Also, following the analysis performed, we have noticed the inexistence of a net demarcation between the documents of public administration and the documents of private administration concluded by the public authorities as well as the existence of some divergences with respect to the object of administrative contracts.


In Chapter III – Conclusion of the administrative agreements we have analysed the necessary documents for the valid conclusion of the administrative agreement. In a first section, we have researched the conditions which shall be fulfilled by the consent on the conclusion of the administrative agreement, granting a special attention to the consent vices and to the warranties which ensure the protection of consent of the legal persons of public law. Then, we have analysed the capacity to contract, the object of administrative agreement, the scope and cause in the administrative agreements, the forms and formalities necessary for the valid conclusion of the administrative contracts.


In another section, we have studied the parts of the administrative contracts. Traditionally, one of the parts must be a public institution, public establishment, establishment of public utility or public service. A special problem was represented by the investigation of the fact that if it is possible the existence of an administrative contract between two private persons? In the French jurisprudence are qualified as being administrative the contracts concluded between two private persons if the object of these contracts is represented by the delivery of a public service belonging through its nature to the state and/or if one of the contracting private persons benefit of a mandate granted by a public authority. Consequently, although appears a paradox, there may also be a public contract between two private persons.

Other sections in this chapter refer to the moment of conclusion of the administrative contract, to the nullity and inexistence of the administrative agreements as well as to the type of clauses contained in these agreements. The content of an administrative agreement is established by reglementary and conventional means. The reglementary part contains the clauses with obligatory character stipulated by law and other administrative documents of authority (the derogatory clauses from the common law), whereas the conventional part the clauses negotiated by the parties (the contractual clauses with respect to the financial concurs promised by the public administration or the term of execution of the contract, resulted in terms of the agreement of consent of the contracting parts, agreement which may be restricted sometimes by the content of the reglementary clauses).

In Chapter IV – “Effects of the administrative agreements” are analysed the rights and obligations of the parties in the administrative contracts, the means of constraint on the execution of the contracting obligations and the interpretation of the administrative agreements. 


Among the rights of the public authority are numbered: the right of control, the right of the contracting public authority over the goods of return, the right of unilateral modification of the reglementary part of the agreement. The contracting public authority has obligations as well of which we mention: the obligation to ensure the necessary conditions for the execution of the contract and to pay the agreed price, the obligation not to disturb the contractor in the exercise of the rights resulted from the administrative contract, the obligation to notify the contractor about the appearance of any circumstances meant to affect its rights.


According to the type of administrative agreement concluded, the contracting particular has as main obligation, as the case may be: the insurance of the continuity of operation of the public service, the execution of some works, the delivery of some goods to the public authority, the exploitation of a public land etc. Besides the main obligation, in any administrative agreement we shall encounter as well accessory obligations such as: the obligation of returning the goods of return exempt of any burdens on the conclusion of the agreement, the obligation to pay the due encountered in case of the contracts of concession, the execution of some works stipulated in the contract. Among the rights of the co-contract of the public authority are numbered: the right to explore the public service, the right to charge tariffs from the users of public service, the rights over the goods which make the object of the contract.

Concerning the means of constraint on the execution of the contract, these differ depending on the obligations assumed by the public authority or by its co-contractor. The non-performance of the obligations assumed by the co-contractor may entail in the Romanian law the application of some pecuniary sanctions and termination sanctions. In the French law, it is regulated in addition the possibility of application of some coercive sanctions. Thus, in case the co-contractor performs serious irregularities in the execution of the administrative agreement, the public authority may substitute to this and decide the lay of distraint upon a concession or the execution under state supervision of a contract of public works.

With respect to the means of constraint at the execution of the obligations assumed by the public contracting authority, the co-contractor cannot use the system of forced execution against the goods in the pubic domain of the public administration. But the co-contractor disposes of other means to constraint the administrative person to fulfill its obligations such as: demand to register the debts in the budget, demand of compensations and the termination of the contract.

Concerning the interpretation of the administrative agreements, we considered that the purpose of the general interest and the relation with the public service, grounded on the existence of some special prices of the administration with respect to the contractor, involve special methods of interpretation of administrative contracts distinct of those of private law.


In Chapter V – Modification and suspension of the effects of administrative agreements, the research has followed the analysis of the principle of financial balance of the contract, the foundation of the right of the contracting public authority to change unilaterally the reglementary part of the administrative agreement, the research of the extent of the right of unilateral modification and of the means of suspension of the administrative agreements. In the virtue of the principle of financial balance, when the administrative person worsens by its fact the contracting conditions or when the circumstances of economic order unpredictable on the moment of conclusion of the agreement and independent of the parties consent affect the contacting clauses, the contractor has the right to compensation.

The public authority has the right to change unilaterally the reglementary part of the agreement, of reasons related of the national and local interest, as the case may be. The right of unilateral modification of the reglementary part of the contract exists independently of its mention in the contract and cannot be restrained through the agreement of the parties. 


In Chapter VI – Cease of the effects of the administrative agreements we have analysed the means through which the administrative agreement ceases its effects: arrival to the term, agreement of the parties, force majeure and fortuitous case, the unilateral denunciation by the public authority when the public interest demands it, the termination, the re-purchase. 


In Chapter VII – Types of administrative agreements, one of the directions of research has followed the identification of the types of administrative agreements regulated by the Romanian legislation. Thus, we have identified, beside the classic types of administrative agreements (of concession and public acquisition) others which were not analysed before in the Romanian doctrine (the contract of public management, the contract of financing by the European Union through the pre-adhesion funds and through the structural funds, the contract between the suppliers of medical and pharmaceutical services and the companies of health insurances etc.). we have also made a few proposals of regulation of some new types of administrative agreements in the Romanian law (the administrative agreement for the operation of decentralization, the administrative agreement of application of the provisions from the normative acts and the unilateral administrative acts etc.).

A distinct chapter (Chapter VIII – The contentious of administrative agreements) was dedicated to the study of the evolution of the contentious of administrative agreements and to the formulation of some critical observations with respect to the regulation of the contracting contentious through the Law no. 554/2004.

Another direction of research followed the study of the administrative agreements in the communitarian law, analyzing the directives if the European Union with respect to concessions and public acquisitions (Chapter IX – The administrative agreements in the communitarian law). The communitarian legislation in this field has as purpose the open towards competition of the procedures of granting the public contracts for all the enterprises on the territory of the European Union. The role of regulation of the European Union leaving from the economic desideratum is to exceed the national boundaries giving liberty of movement to the economic units and on the other hand to forbid the discriminations between the public and private operators.

Another chapter (Chapter X) followed the critical analysis of how did the legislator understand to perform the transposition of the communitarian acquis with respect to the administrative agreements in the Romanian legislation. In order to investigate the problems placed in practice by the adverse transposition of the communitarian acquis we have performed, within this chapter, a case study, making a short analysis of the decisions pronounced in January 2008 by the National Council of Settlement of the Claims in the field of public acquisitions. 

Our research had as purpose the emphasis of the elements which have characterized the institution of administrative agreements in the internal law and in the comparative law. I have observed the fact that in Romania, this institution is not entirely outlined, lacking the regulations with general character about the administrative agreements in legislation. Consequently, one of the results of the research consists of the synthesizing of some proposals of ferenda law which should be encountered in a future Code of administrative procedure of Romania.


The administrative agreement represents an updated theme, with wide implications in the economic, administrative, social and political sphere. Given the special importance of the theme researched, we express our hope that our paper to represent a starting point in the development of a real law of administrative agreements as an autonomous discipline of study, especially within the Faculties of Law which focus on the specialization of Public Law and Public Administration.
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