THESIS SUMMARY

The systematization of the research activity results, on the theme “Comparative study on the institution of administrative contentious in Romania and some of the E.U countries”, led to their three-part structure. 
The first part is dedicated to the institution of administrative contentious in the Romanian law, namely, genesis, currency, perspective and comparative law study.  
In the first chapter of this part, entitled “Introductive considerations” there had to be made the presentation of the institution of administrative contentious, as an essential and indispensable element of law and, the presentation of the administrative contentious notion and types of contentious.  
Starting from the formal classification, proposed by the French doctrine, where the administrative contentious was considered to be consisting of 4 branches (full jurisdiction, annulment, interpretation and repression), in the Romanian general administrative contentious (LCA no.554/2004) and special one (provisions of art.85 OUG 194/2002 R, art.46 line 1 Law 144/2007), we identified the 4 types and also the contentious of the statement of non-existence (provisions of art.46 line 2 Law 215/2001). 
In terms of material classification based on both the judge’s finding and the decision that settles this finding, the contentious can be objective – when is prejudiced an objective right and subjective contentious – when is prejudiced a subjective right. 

In the system of Romanian administrative, contentious we showed that, the LCA provisions govern both the objective contentious and the subjective one, so that, the actions introduced, based on the provisions of article 1 line 3, line 4, 6 and 8 of LCA by the ombudsman, Public Ministry, the Prefect, National Agency of Public Functionaries and any subject of public law when it invokes the prejudice of public law interest, and from the analysis of the provisions of art.1 line 1 of LCA it results that they mainly govern a subjective contentious in full jurisdiction that gives plenitude of competence to the courts of administrative contentious.
In our approach we had to extend the analysis of the administrative contentious types in community law, noticing the governing of three types of contentious, except for the repression contentious.  
In the second chapter of the first title we analyzed the principle of law in the administrative activity as a dimension to the rule of law, sustaining that the principle of legality must be interpreted in a large scope of the obligation to respect and conform with “the block of legality” constituted by the rules of 3 different juridical orders to which we added: internal rules, community rules and the conventional ones (the ones established by CEDO), with the jurisprudence of the last two juridical orders and the law principles that have legal value and that constitute extensions of the principle of legality. 
In the third section we approached the problem of reflection of the principle of legality in the system of Romanian law by analyzing also the provisions of the project of administrative procedure code from the perspective of the principle of legality, from the interpretation of which we concluded that legality is the central element of the juridical regime of administrative acts, the basis of any administrative act but also its limitation, being compulsory that any administrative act to be adopted and issued based on law and within its limits. 
In terms of the relationship between “legality-opportunity”, we analyzed the two currents: the school from Cluj - which considers legality and opportunity as being two distinct conditions of validity of administrative acts and, the one from Bucharest – which conceived opportunity as an element of legality. 
We rally the opinion of the school from Bucharest, and we appreciated that the discretional power that the authority has to act or not, the freedom of choosing to act in one direction or another it is not equal to the fact that this power can be abused of, without legal justification of its application. We sustained our position with aspects from jurisprudence of which results the fact that the Romanian judge is not rigid on the legality-opportunity relationship, but tries to limit through the rendered decisions, the abuse; the excess of opportunity being established through report to the purpose of the law and, with text proof taken from the project of administrative procedure code, sustaining that the constitutional dispositions not only allow but also impose such approach and concluding by saying that the application of the two constitutional principles – the principle of proportionality and nondiscrimination could constitute the starting point for a conciliation of the thesis of the theorists and an unification of jurisprudence regarding the admission of the possibility to control the court of administrative contentious on opportunity as a condition of legality.   
In the third chapter, we analyzed, from an historical point of view, the evolution of the Romanian administrative contentious starting from 11th of February 1864 until the issuing of the Law no.554/2004.

In the forth chapter there had to be presented the institution of administrative contentious according to the Law no.554/2004, that was adopted as an objective necessity resulting from the provisions of the revised constitution, which led to essential amendments to the institution of administrative contentious.  
In the second section of this chapter, we presented the juridical force of the European Convention of Human Rights on the institution of the administrative contentious, observing that unlike the Court of Justice of the European Communities (the Court from Luxembourg), which based on art.220 of TCE is competent to sanction any failure to obey community law, having ,in this regard, at its disposal, a legality contentious (both in annulment and in full jurisdiction), the Court from Strasbourg has a conformity contentious limiting itself to control national authorities, intervening contentiously only after the failure at internal level, concretized by the exhaustion of all internal ways of attack.   
In our approach, we presented the principles that result from the convention and jurisprudence of the court, and the principle of subsidiary and the principle of direct applicability of the provisions of the convention in the internal law of the opponent states, keeping in mind that in our law system the provisions of the Convention are directly applicable, having constitutional force except the case where the Constitution or internal laws have better provisions.   
In the third section we analyzed the compulsory force of the community law on the institution of administrative contentious, putting attention on the direct effect of the community law as basic principle, which consists of the fact that the clear, precise and unconditioned community provisions can be invoked by privates directly in front of the national judges, when there are created rights for them, in absence or omission of the internal norm. 

We appreciate that this is not against the principle of procedural autonomy of the member states; the litigations that implicate the application of community law are settled according to the national procedure with the condition to respect the principle of equivalence and the principle of efficiency consecrated in the jurisprudence of community court. In our research, we rejected the thesis of priority of community law against national constitutions and we sustained the thesis of limited superiority of international law, its over legislative value, but inside the constitution, in the sense that in case of conflict with internal laws it prevails but not in the case of a norm conflict with the constitution, so that if a treaty that is to be ratified includes provisions that are contrary to the constitution it will be ratified only after its review.

We considered that another principle imposed by jurisprudence of Court of Justice that influences positively the institution of administrative contentious is the principle of good administration. 

Invoking, in this regard, the provisions of art.41 of the Book of Fundamental Rights of the European Union that define under the title ”The right to a good administration” the guarantees to protect the citizens against the administration and stating that the provisions of the Treaty from Lisbon grants juridical force to the Book, recognizing the rights, freedoms and principles provided by it.

In the last chapter of the first title we analyzed the three great systems of jurisdictional control: the French system characterized by the fact that it subjects the contentious of legality and the contentious in compensations, to the administrative judge independently from the judicial judge of common law; the Anglo-Saxon system which totally gave the administrative contentious to the judicial judge; the mixed system characterized by the competence of the administrative judge to judge the contentious of legality and that of the judicial judge to decide on appeals (as a sense of action) of contentious fully in contractual and almost tort matters, keeping in mind that in the mixed system there are countries (like Swiss Confederation and Romania) where there are no administrative jurisdictions, and the administrative contentious is attributed to some special sections implemented within the judicial courts. In order to establish the essential traits of the administrative contentious systems, we analyzed the institution of administrative contentious from France, Great Britain, Germany and Belgium, pointing out that none of the systems discussed is perfect; each one has advantages and disadvantages and as a conclusion, we showed that the influence of European Convention of Human Rights and community law through their resources and principles they tend to reduce the differences among the states that practice duality of jurisdictions and those with unitarian jurisdictions.   
The second title was structured into two chapters. 

The first chapter presents the conditions of admissibility of the action in administrative contentious and, the second chapter the action parties.  

From the systematic interpretation of the provisions of art.1 line 1; art.7 line 1; art.11 line 1 and art.5 line 1 and 2 of LCA, we concluded the following conditions of admissibility that must be accomplished to promote the action in front of the court of administrative contentious: the injuring administrative act attacked to emanate from public authority; the administrative act injuring a legitimate right or interest; the injuring act attacked to be an administrative act; to be made the prior procedure; the action to be introduced in a certain term; the injuring administrative act not to be excepted from control on the administrative contentious courts. 


Unlike the opinions expressed in the doctrine, we sustained the introduction of this last condition, which comes out from the normal logic of the provisions of art.5 line 1 and 2 of LCA.

In terms of the first condition of admissibility, in order to determine the scope of the notion “public authority”, we first analyzed the relevant constitutional provisions and then the provisions of LCA no. 554/2004.


From the hypothesis of the legal text (art.2 line 1 letter b of LCA) we concluded that the notion of public authority includes all state institutions, regardless of their field of regulation and the institutions of local public administration, but we appreciated that this analysis must be reported to the notion of administrative act, so that only the public authorities that issue administrative acts to organize or execute the law are the object of regulations.


We also underlined the fact that from the legal provisions it results both the delimitation of public authorities in main public authorities and assimilated ones and, the conditions for an entity to be considered public authority. In this context, we tried to define the notion of public utility (which has no legal definition in the provisions of LCA, unlike public service), as an activity that is developed in general interest fields or of a community, referring especially to the professional orders.


Referring to the notion of public authority, we extended our work by analyzing the administrative structures in community law, particularly presenting the functions that are accomplished by the European Commission. 


Furthermore, we analyzed the administrative structures in comparative law. In this context, we presented the institution of the Chief of State in Belgium and Great Britain, as Constitutional Monarchies, and in France, as semi-presidential republic, realizing that in the Romanian semi-parliamentary regime there are many constitutional provisions similar to the French ones, which regulate the functions of the President, but also differences that refer mainly to the provisions of art.12 and 16 of the French Constitution, rooting for the non-modification of Romanian Constitution in order to provide a considerable amount of attributions to the President, followed by the decrease of attributions for the Parliament. 

In terms of Central Public Administration, we analyzed the attributions of the French Government and those of Romanian Government.


Referring to the Local Public Administration, we noticed the superiority of our law system where the Mayor as executive authority is directly elected by universal suffrage unlike the French system where is elected by municipal counselors. 


In regards of the second condition of admissibility (the injuring act attacked is an administrative act), we analyzed and defined the notion of “administrative act” from other juridical acts of the authorities of public administration, and from administrative operations, we presented the specific features of the administrative act and aspects of comparative law of the administrative act. In this regard, we treated the notion of administrative act from the French administrative law by comparison to our own law system, sustaining as a proposition of ferenda law the admission of decided work authority of the administrative act, as in French law. 


Related to the administrative contracts we sustained the character of administrative contract for the contracts concluded between the administration and third parties. In order to sustain our position, we analyzed the criteria to delineate these administrative contracts from the contracts of private law, but in order to justify even the negation of the mixed act theory subjected to the rules of public and private law, we also analyzed the constitutive elements of the contracts concluded by the administration and subjected to a special regime of administrative law, concluding that the provisions of art.2 line 1 letter c of LCA, through which there were assimilated by the administrative acts the contracts concluded by public authorities, have definitively separated the dispute on the existence of administrative contracts as a category of contracts subjected to the regime of public law. 


In what concerns the condition that the administrative act injures a right or a legitimate interest, we appreciated that through the revision of the Constitution there were ended all the controversies in the sense of constitutional consecration to protect the legitimate interest and the injured right. The present Law of administrative contentious took the constitutional fundament of the institution of administrative contentious stipulated in the art.52 line 1 that developed into the provisions of art.1 line1.


By treating this condition we analyzed the notion of injured subjective law, in the sense that the injured law can be any right provided by the Constitution, Law or other normative act that is prejudiced by an administrative act, considering that the legal definition of the concept of injured law is incomplete, because it does not refer to the rights provided by the Book of Fundamental Rights of the European Union and to the rights granted by the community norms that are included in the juridical patrimony of people and these, could be directly invoked , proposing by ferenda law the completion of the definition in this regard. The last aspects in treating the subject was constituted by the analysis of the notion of interest in the light of the dispositions of art.34 CEDO and jurisprudence of the European Court from Strasbourg, where the interest, as a condition of admissibility of the individual appeal, is individualized under the notion of victim, so that the applicant must claim “prima facie” that is the direct victim or indirect one of a breach of the dispositions of the Convention. Starting from the premises that the internal law is the receiver of the jurisprudence released by the Court from Strasbourg, we propose as ferenda law the legal consecration of the notion of potential interest, indirect and eventual. 

Referring to the previous procedure, we opined that its requirement does not contravene to the principle of free access to justice and to the right to a fair trial and is also included into the provisions of art.23 line 2 from the Recommendation Rec. (2007)7 Committee of Ministers to the Member States of the European Union, on good administration. 

In this issue, we initially presented the delimitation of prior administrative procedure from the administrative jurisdictional procedure, then the domain of application and the exceptions, also the procedure to attack the administrative acts in the court of administrative contentious in the situation where it is regulated by special laws, sustaining that their applicability has priority before the general law of administrative contentious. Moreover, we supported the accomplishment of prior procedure also in the case of normative acts based on “ubi lex non distinguit, nec nos distinguere debemus” principle.


In this context, we also analyzed the administrative appeal in community law and comparative law, retaining that similarly to our law system in the system of French law the applicant must justify that his interest is born and current. 


In the trial of compared analysis, we noticed that in what concerns the purely administrative appeals, the countries separate into two categories, as the exhaustion of previous administrative appeals represents or not the conditions of admissibility of the contentious appeals. Thus, in Germany, Austria, Great Britain, Italy, Romania, basically, the contentious appeal is not accepted if the applicant had not previously used all the other appeals he had at his disposal. On the other hand, in most of the states (France, Belgium, etc.), generally, the acceptance of contentious appeals is not subordinated to the condition of previous accomplishment of administrative procedure. 


  Furthermore, we presented the regulation of excepted acts according to the provisions of LCA, that regulates in art.5 line 1 the absolute exceptions from the control of administrative contentious courts (the administrative acts of public authority regarding the report with the Parliament and the acts of commandment with military character), and in line 2 relative exceptions: parallel appeal in the sense that the administrative acts in this hypothesis can not be censored by the administrative contentious courts, because through special laws, the control of their legality is left for the competence of other courts. In this context, we put to analysis the two categories of excepted acts, also referring to the decision of the Constitutional Court on the request for settlement of the constitutional conflict between the President of Romania and the judging power in the sense of art.146 letter e from the Constitution.

We concluded the discussion upon that subject with an analysis of comparative law of the acts excepted from the administrative contentious control (in Denmark, Ireland, Germany, Spain, Belgium, France) and community law. 

In the system of the current law of administrative contentious, another condition of admissibility of the action in administrative contentious is the notification of the competent court, within the terms provided by art.11 of LCA or within the terms provided by special laws, indicating that the setting of some conditions for the introduction of the action into justice is not a breach to the right of free access to justice and to a fair trial consecrated by art.6 paragraph 1 of CEDO. 


Furthermore, we researched the term of introduction of individual requests in conventional law, in community law concluding with aspects of comparative law (the French system). 


In the second chapter of this title, we dealt with the parts of action in the Romanian administrative contentious.


In terms of active process quality, from the combined interpretation of provisions of art.1 and 3 of LCA, we concluded that in the actions introduced before the court of administrative contentious have process quality the following categories: the injured person (differentiating here two types of injured persons, the injured one and the assimilated one), the ombudsman; Public Ministry; National agency of Public Functionaries; the Prefect and the issuing public authority of an illegal administrative act. In what concerns the legal persons, we opined that only the private law legal person can have the quality of an injured person according to art.1 line 1 of LCA while the public law legal person, even though is not injured person, in the sense of the same article, can have the active process quality based on art.1 line 8 of LCA and on special laws, both in subjective contentious and in objective contentious.

In this context, we considered that the Mayor is entitled to represent to court the administrative-territorial unity, but if he considers illegal a decision of the local council has only the possibility to notify the Prefect for the known illegality. 

Any public authority that was legally defined according the provisions of art.2 line 1 letter b of LCA can have passive process quality. In community law, we analyzed the legal provisions of which we concluded the parts that have process legitimacy (art. 230, 232 and 235 of T.C.E.), and in the contentious of human rights the parts that have active and passive process quality both in interstate claims and in individual ones. 
At the end of our analysis on the parts of action in administrative contentious, we considered appropriate, to succinctly present, the two concepts that govern the law of European States, namely: the subjective one where the interested person has to prove the breach of a subjective right through the attacked administrative act (Germany, Italy) and the objective one, where the applicant actions with the purpose to reestablish legality (France, Belgium). 
In the third title “Jurisdictional control of legality of administrative acts”, in chapter one we analyzed the object of jurisdictional control of legality of administrative acts, considering that within this type of control, that has as object the settling of the litigations that raise between public authorities and Privates, for the administrative acts issued or adopted by these, the courts will verify mainly the aspects connected to legality of adopting the administrative documents, but will be able to also verify if the right of estimation belonging to public authority, was used while respecting the law, sanctioning abusive use of the right of estimation or excess of power. 

In terms of the legality conditions of the administrative act, keeping in mind that LCA does not expressly state the cases of illegality or the vices that affect the legality of the administrative act, we believe that the court of administrative contentious has to verify during the control the following conditions of legality of the administrative act: respecting the principle of legality in the issuing or adoption of the administrative act; the form of the administrative act and the procedure to be the ones according to the law; the act to be issued by the competent institution within the limits of its competence; the act to be issued according to the public interest wanted by the law and according to the purpose of the law, conditions that we analyzed in detail, making a short analysis of comparative law (French, Belgian and Italian law). 
In the second chapter we dealt with the ways of control, showing that the litigations for the competence of the court of administrative contentious can be started through direct action that should target the legality of administrative acts issued by public authorities or, indirectly through the exception of illegality of the administrative act, invoked either before the common law court or before the court of administrative contentious. 
The provisions of art. II line 2 Law no.262/2007, which stipulate that the exception of illegality can be invoked also for unilateral administrative acts issued prior to the entrance in force of the law no.554/2004 have been the object of some theoretical approaches that questioned the conformity to the norms and conventional and communitarian principles. On our side, without ignoring the principle of legality and the principle of preeminence of public interest in the juridical-administrative relationships, we asked ourselves if somehow, the current regulation of the exception of illegality of the individual administrative act with no time limitation and regardless of its date of issue or adoption, contravened not only to the principle of non-retroactivity of civil law, consecrated by art.15 line 2 of Romanian Constitution, the principle of security of juridical relationships and breaches the principle of supremacy of the community law, and, we inclined to embrace the solution of the Plenum S.C.A.F. I.C.C.J. in expense of the solution of the Constitutional Court, adding the fact that, starting from Köbler responsibility, the “mutatis mutandis” community court can have a similar attitude towards Member States that do not apply a community act, as result of a decision of the national constitutional courts. 

Moreover, we appreciated that the excepting of administrative acts with normative character from the control of legality, indirectly furthers away from the provisions of the community law which regulates the exception of illegality as having exclusive object normative acts with general character and, we stressed that in the majority of European States the exception of illegality has mainly normative administrative acts, claims confirmed also by the constant jurisprudence of ICCJ, which after the modification of art.4 of LCA, decided that the exception of illegality can be invoked also concerning unilateral administrative acts with normative character. 
The third chapter includes the synthesis of the jurisdictional control research on the excess of power. We started the research with the notion of excess of power in comparative law, analyzing the French, British and Italian doctrine of the excess of power. 
In the vision of the LCA law, by analyzing the provisions of art.1 line 4 and art.5 line 3 of LCA, it results the express consecration of the excess of power. 
From the interpretation of the legal text, we noticed that the excess of power is not understood as crossing the limits of discretional power that the public authorities have, but as an illegality derived from the breach through the administrative act of the competence and rights and freedoms of citizens. 
In the administrative doctrine, because of the lack of some express provisions in the organic law there was exposed the theory that in settling the litigations of administrative contentious, that have as object the excess of power, the courts will directly apply the provisions of art. 53 of the Constitution, republished, opinion to which we acquiesced. 

From the systematic interpretation of the constitutional provisions provided in art. 53, it results that it is allowed the interference of a public authority only if there are accomplished the following conditions: to be provisioned by law; to constitute a necessary measure for the defense of national security, order, health or public morality, rights and freedoms of citizens, the development of penal instruction, prevention of the consequences of a natural calamity, of a disaster or an extremely grave sinister; to constitute a necessary measure in a democratic society, the measure must be proportional to the situation that determined it; the measure must be applied in a non-discriminatory way and without bringing prejudice to the existence of rights and freedoms.
In this context, we analyzed the conditions through the provisions of CEDO.

In conclusion, we showed that the courts of administrative contentious, based on jurisprudence, the court of contentious of human rights, must analyze if the administrative act that is the object of the litigation has legal grounds, is necessary in a democratic society and if the restriction through the administrative act to exercise the injured right is proportional to the situation that led to the issuing of the act and if it is not discriminatory. 

In the last chapter of the third title, we analyzed the jurisdictional control of administrative acts in comparative law and community law. 
Most of European Countries have adopted an enlarged notion of the principle of legality. In the case of control of legality, the National Judge must verify if the administration that took the administrative decision respected: the legal base of its action, namely the competence rules, the object of the law and the conditions to which it is subjected by the law; the general law in the overall acceptance of legislation, regulations and normative acts; the principles that govern the administrative ensemble and are practically found in all administrative law systems of the European States, among which the three great principles: that of juridical equality, proportionality and security governing the ensemble of administrative decisions.   
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