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SYNTHESIS OF THE THESIS MAIN SECTIONS

INTRODUCTION

The Importance and Topicality of the Research

The legislative delegation is a very important @odrent issue in our society. Throughout
the present thesis we tried, within limits, to nhaioverview the area of possible or existent
constitutional democracy’s malfunctions. We statttad approach sincerely believing that pointing
our these malfunctions could lead us to avoid tbemt least to diminish them.

Very often, many educated opinions suggested that state of law might show tide
movements, being even considered that a degenegaticess could transform the political systems,
which entitled us to believe in a constitutionakserisis.

The subject proposed by the present thesis is souds some of our observations and
opinions on the classic issues related to the @aoheh, to democracy and their inter-relationship
which is showed in the organization and functiorofghe structures of power in our country.

To that respect, we started from the ideea thaCibestitution should mean not only a law
that statutes on certain ways of organization amttfoning of the powers in the state and their
relationship with the citizens, but also a fundataklaw that should reflect the two ideals writian
the ,Bill of Rights” even since the French Revadutiin 1789 — which is granting the human rights
and freedoms, and also the fact that the fundarmdmta should establish a structure for the
authorities of collective decision which should sage the separation of powers, more exactly the
attributes distributed to different authorities,that there could not be one public authority tueha
an absolute power.

In a State of law, no power should be able to rewxgr the others.

We considered of interest the fact that the conoépjgovernment” is used more and more
as a recourse, and that made us wondering ifghisst ,in style” or it maybe contains a realityath
makes it special in the political and legal vocaloyl

Consequently, in the current political and legaiteat, we think that the whole issue of the
mechanisms to approve laws is very important arehexore important are the legal environment
and the procedures by which the legislative pover delegate towards the executive power the
approval of regulatory bills that have an ordinkegyal force.



CHAPTER | - Overview on Exercise of Power in a State of Law

This first chapter has 4 sections: Section 1 — @eal Consideration on the Oganization
and Functioning of the State of Law; Section 2 —iRciple of Separation of Powers in the State of
Law — Genesis and Evolution; Section 3 — Delegatmiithe Legislative Power and Observation of
Separation of Powers Principle in the State of La®ection 4 — Partial Conclusions on Overview
of Exercising the Power in the State of Law. Theufosections are structured by paragraphs and
sub-paragraphs.

Within this chapter we wish to highlight the obwvsowrisis of parliamentarism as a
background to the extention of the attributes Hldhe executive power — sometimes an exagerated
one - as a mainly regulatory power. The unanimoasigertained consequence is the legislative
inflation, in other words the quantitative ampl#tmon of legislation while is dramatically losing
quality, which is reflected by the much too oftandification of regulatory bills.

Having this in mind, we think that the legislatidelegation, as the most important act of
power delegation, has a very important role to jglagt the empirical study of how it is done might
be of interest especially if we consider the restins of the classic interpretation of the prineihe
separation of powers in the State of Law

Throughout this first chapter we try to show thegiational States a prototype that lead to
diversified structures of power that are the sumnoirmultiple realities. There is nohe statepne
unique type of the power structure to have beertiptield on all the continents; instead, there are
types of State, with types of power structuresheaf them reflecting the reality of their own
society.

Mention should be made of the fact that a realnsifie analysis on the present theme — the
legislative delegation — could not be done by a-gmence approach, may it be the constitutional
law, but a inter-sciences one where philosopy, thed law, politology and sociology play an
important role.

CHAPTER Il — The Parliament and Its Role in the Stde of Law

This second chapter is structured in 5 sections fadows: Section 1 — General
Considerations on Exercising the Legislative Pov&sgtion 2 — The Attribution of Representation;
Section 3 — The Attribution of Decision Making; tRec4 — The Attribution of Control; Section 5 —
Conclusions on the Role of Parliament in a Stateavf. The sections are structured by paragraphs
and sub-paragraphs.

Within the second chapter we try to show the evatubf the Parliament’s role in a State of
law. We start with some general considerations #mh we speak about the Parliament’s
attributions in detail.

After having done the analysis in the second chiggtame questions come out: How the
parliament members’ role can be evaluated ? Themsth mentioned decline of parliaments is it
real, and if yes, is it implacable? Are the Parkamary Assemblies doomed to be only a theatre
stage fell into disgrace? In order to find the amsno these questions, we have to get rid firshef
myth that hovers over this kind of debate, thdahesexistence of a certain parliamentary golden age
when parliaments — as the expression of the demoonall — were at the commands of the
constitutional mechanism efficiently controllingetliGovernment and reigning over the legislative
process.



If we admit that some parliaments were obvioustgrsjer or more influential in a certain
time or in some countries (especially in Greatdnit USA and France), then this is relative. Fofst
all, the power of parliament has been often exagdraut of strategic reasons by those who were
trying to create a more freedom oriented societiesa authoritarian society. To this respect, we
speak about France where the British parliamemiabiscame a myth due to the national political
fights.

In the second place, when these parliaments weoagstor seemed to be strong they
imperfectly fulfilled their main attribution — thas people’s representatives; the cenzitar suffrage
the electoral corruption, the pressure on the paiready installed, etc., were the rule and not the
exception to it. In the third place, we almost farghat the parliamentary ,decline” that we
denounced today is actually very old.

If we accept not to take as obvious the so calbstef parliamentary power, than the current
situation seems to be less serious that it is aféstribed.

First of all, the contemporary parliaments havelee had the representation of today: the
suffrage tends to be universal, the process oélietions is guaranteed all the time, the electutl
is not always perfect but it becomes fair and Ibeattatrolled by the western democracies. Even
more, the members of Chamber of Deputies who #betesl in a certain voting sections are closer
and closer to the former ideal of the represergadi@mocracies: more and more they are the nation’s
chosen ones due to their party’s integration aedntledia role who ,nationalize” the issues and the
debates. Even more, the parliaments are privildgagns of the political life and to this respect
their prime time is far from shrinking, on the c@my it grew due to the written papers, to radid an
TV which are the relays and the amplifiers of tlalipmentary debate. This role is essential since
the parliaments are the privileged place for delmatecountry’s issues, governmental policy and
administration’s acts. Parliaments, in Europe astieare the main places to recrute (and at least t
legitimate) the governmental staff. The acces tgogernmental office is unthinkable (with rare
exceptions) in Great Britain, Italy, Germany andurfée, if the quality had not been proved in the
parliamentary clothes. USA only stands aparts ia thatter. Even more, the political parties’s
growing importance in Europe contributes to thenftation of the relations and inter-relations
between Government and Parliament, to the politstatff’'s professionalism, to the mediation of
groups’ divergent opinions.

We think though, that the role of the members afigament does not mean approving laws
only. It rests first in deciding the party’s patsi, in setting up the political agenda, in negutgat
bills with the executive. Later on, the Parliamesither in assembly or in commissions, will modify
more or less the governmental bills or parliamgnmpposals. Basically, the distinction between
the bills of governmental origin and the legislatiproposals coming from the members of
parliament is more formal than material. But thieeotway around works too, because governments
cannot take into consideration the opinions exgesBy the members of parliaments when
preparing the bills. Very often, some of the goweental projects come to life from the context and
the synthesis of the former legislative proposals.

The parliamentary decline is very often describenhdp stronger especially in regards to the
control function. But, without denying the diffi¢ulthat parliaments face sometime in exercising an
efficient control, the parliamentary decline hastexagerated by the dominant concept that control
can be identified with the trust issue or the motd censure.

The American example reminds us that an efficiemtrol could be managed without the
Lpolitical responsibility” in the parliamentary maiag of the word. At the same time, the Italian
example highlights the fact that playing the ,otestving the Government” game, is a way of



parties’ settlement of accounts and not a real robndn government act. Today, the real
parliamentary control is exercised more often imjaotion with the public opinion and, without
doubts, there have never been more efficient thismiow.

Therefore, the balance is more nuanced than it serfirst sight, if we consider that the
intervention ways of parliaments are exercised wegy different institutional political and social
context than when the assemblies were inceptedségmently, we can state that parliaments have a
central role in the western type democracy andr tiidiuence is limited within the narrow and
formal space where politics is debated.

The possible conclusion to this chapter is that Blagliament might not be the unique
decision centre, but it is for sure in the centréhe political stage nowdays and politics has eagr
influence on public politics which will materializeto decisions.

CHAPTER Il —The Role of the Executive Power in the State bbw

The third chapter of the thesis is structured bge8tions, as follows: Section 1 — General
Consideration; Section 2 — The Typology of the Etee Powers; Section 3 — Conclusions on the
Role of the Executive Power in the State of Lave fhinee sections are structured by paragraphs
and sub-paragraphs.

Throughout the third chapter, we found out that egoments, either of parliamentary
regimes or presidential ones, represent a cengatent of the constitutional democracy system
nowadays, due to many factors. First of all, theegoments and the authorities or the public
services (the bodies) that they control have emjogy®re offices, means and staff, with no
equivalence in any other zone of power. At the haigig of XIX century, the employees of the
American presidential staff and of the Federal goweent or the ones of the British government
were similar in number with the ones in Congresd an Parliament. Today — in spite of the
importance of American Congress services — the eoisyn will not make any sense other but to
emphasize the differences that separate the méams legislative from the ones of the executive.

In the second place, the modern process of deemaking, that needs fast actions and
reactions, very often kept secret until their affiqoublication, and which privileges the role bet
parties and their leaders, makes the small teanmsggr, in expense to the complicated structures as
parliaments. Even in a very fragmented system astie in the USA, the Congress still is a very
important counterweight, the decisive role beirg Rnesident’s, though. If it is weak or in diffigul
then the whole federal system is disoriented.

At last the mutual counterweights that allowed Igggslative to control the executive and the
other way around, are more and more de-balancednihister’s responsability is no longer played
and when it is (under a para-constitutional waynalaly case), it doesn’t represent the Parliament
control but the fights between the parties or betwaifferent groups within the same party.

On the other hand, the executive’s control procesiand the ones of constraint are still
active and strong: the American president’s righveto, the expedited procedures in France or in
Great Britain (engaging the government’s respohsitomn a bill due to art. 49 (3), the consitutibna
limitations). Even the famoysower of the purse the bugdet control, does not represent a weapon
anymore, maybe as a limited solution. Even more,dinength of the partisan leadership and the
more important role of the political groups giveestial power elements to the presidents and heads
of government, especially in the parliamentary ayst. The members of the Parliament are actually
depending more on the executive than the contrary.

This change of balance between the parliaments pane the governments’ would be to
much to lead us to the conclusion of the executiaightyness. They face national and




international constrains, pressure from politicaltigs or groups of interest and from their own
administration, which represents considerable $rant their ability of command. The contemporary
societies are complex and dificult which managendoéds not usually allow changes but at the
limit. In spite of some of the leader’s ability téading and their incontestable charisma, the
governmental power is limited by the plurality b&tactors involved in any politics and by the facts
resistance. It is only obvious that these shouldhbeones to whom we entrust the strongest power
and capability (the Governement and its adminisinyt who should take the external
counterweights due to the fact that the intermaitéitions on the exercise of power are eroded or ou
of date.

CHAPTER IV - The Relationship Between the Parliament and the &vernment —
Theory and Practice. A Comparative Analysis

The fourth chapter is structured by 4 sectionfodews: Section 1 — General considerations;
Section 2 — The Stages of Legislative Co-operdiietween the Parliament and the Government;
Section 3 — Legislative Delegation an Exceptionadcedure to Exercise the Power; Section 4 —
Systems of Control on Constitutionality. The foect®ns are structured by paragraphs and sub-
paragraphs.

By the fourth chapter we reveal the practical aspetthe issue. The stages of the legislative
process are described thoroughly, not only fromthte®ry point of view but especially from the
practical one. In order to approach the issue umigue way, we present a logical schedule of the
legislative process on a Parliament level follovegch series of graphic representations to support o
not the opinions herein stated.

The legislative delegation is approached as anptixeel act of power exercise and we tried
to present its evolution as a way of regulationmfries first manifestations in our country as well a
in other states to these days. The legal institudicthe legislative delegation represents an itgpdr
tool in exercising the power in a State of law @sdapplicability generates a series of situatitag
might lead to a slippage of the fundamental prilespn a constitutional democracy.

It is unanimously accepted that the unique holdethe sovereignity is the people who
exercise its power either directly, by referendum,more often indirectly, by its representative
bodies. The will thus expressed becomes a law asegulatory act of a primary order.

Initially, as we presented in details throughowet pinesent thesis, elections take place in order
to have a representative assembly as a constipoevdr and authority, that has the important role to
,delegate the powers through the Constitution ® a&lithorities constituted, that is the ones that
exercise the three attributions of the State: dggslative, the executive and the jurisdictionahc®
these powers delegated, they cannot be re-deleggtdee will of their holders €delegata potestas
non delegatur

The State of law values: observing equality betwedizens, their dignity and their
freedoms, democracy and liberalism, the law powsl lamitation of the power by law, etc., are
granted by setting up some formal mechanisms tdmit the power by creating a strict legal frame.
It is about the horizontal devolution of the povieithe formal frame of separating the exercise of
the State’s attributions, the so-called separatofpowers”.

Together with the vertical devolution, it generafes the different public authorities a
gradual legal force in their way of reaction andd&fault a formal hierarchy as a guarantee to the
validity and conformity of the norms.



At the end of this champter we analyzed the ctrigihality systems in different countries
and in ours, and we also presented graphically sotmations in our country.

CHAPTER V — Leqislative Delegation — A SWOT Analysis

The fifth chapter of the PhD thesis being the tas#, is structured by 4 sections, as follows:
Section 1 — Preliminary Considerations; Section Phe Legal Regime of the Legislative Delegation
after December 1989; Section 3 — A Practice Tesgidlative Delegation by Government Orders.
The sections are structured by paragraphs and saaragraphs.

The SWOT analysis emphasized, hopefully in a cadciway, the weak points of the
legislative delegation on the Parliament level, rghtbe primary regulatory ability is delegated from
as well as a Government practice, the beneficiatig@power delegation for primary regulation. We
approached the legislative delegation by a SWOTyaisain order to highlight the weak points as
well as the strong ones for the two fundamentditirigons of the State involved in the lawmaking
process, the Parliament and the Government.

It is our belief that the main, and maybe the miaogbortant malfunction of this legal
institution — the legislative delegation — espdgiah regards to the urgency orders, lies in the
ambiguity of the constitutional text regulatingshssue, ambiguity and confusion aggravated by the
modifications made by the Consitution revision @03.

CONCLUSIONS

Within the conclusions, we presented the main idmaming out of the whole thesis, and
based on these conclusions we stated a seriesopiogals folege ferendain order to clarify, first
of all, the consitutional reglementation on theid&dive delegation and secondly all other
components in the process.

Thus, the extension and consolidation of the legstitution of the legislative delegation
takes place on the background of a strong cristee@parliamentarism, of a legislative inflatiamda
the extension of the regulatory attributes of thecaitive power.

The legislative delegation appeared initially in@rto assure the continuity in exercising the
power during war time or natural catastrophies, witevas difficult for the representative authority
to function, and which extended the reason to ezl us other type of situations that are in fact
socially and economically oriented. Without denyitige necessity of improving the efficient
functioning of all State’s authorities, includirftetexecutive one#) our opinion the main concern
in modernizing the State of Law should be the con$idation of the constitutional democray
and this can be fulfilled mainly by consolidating he Parliament’s role, the most important
public authority that can guarantee the democracyn a State of Law.

We cannot, in the name of improving the efficiemictioning or the political management at
the State’s level, forget the lessons that histaye us and mostly, the fact that the State of ineav
strict way, might exist without democracy as lorggthe law is no longer the sovereign people’s
creation expressed by its representative bodidsheucreation of some groups of interest, of some
oligarchy who reached the power by missapropidtiegdemocratic principles and procedures.

Democracy is a way of government or a politicalimeg which essence consists of some
rules that establish mainly two things: who may rapp collective decisions and what are the
procedures to take these decisions. Unfortunatetyoften the competency to decide trends to be
distorted from a body of high representation asRhdiament to a another one, more restricted, as
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the Government in which functioning anyone can tbeesimptoms of a sickness — that is present
almost everywhere — the personalization of the pan@nagement as a logical consequence of the
political fight personalizatiorin our opinion, this is a pathological deformationof the structures

of the constitutional democracy, as long as by thikgal institution — the legislative delegation,
the ratio of orders vs laws is of 90%, as the ahgsis in Chapter V shows.

Also, the so-called legislative inflation is cadsby abusively practising the legislative
delegation where is mandatory in case of the singptkers to issue two laws, one before (the
capability one) and the other after, to the Parliatis approval or rejection. Similarly, for the arg
orders an approval or rejection law is issued. éf keep in mind that many times the approval law
states modification and/or completions, we can olisly see the negative consequences of
abusively practicing the institution of legislatigdelegation.

We agree that the Parliament, although ,the unigggrlating authority of the country”,
cannot succeed in this legislative renewal in theddions of nowadays Romania when the entire
law order should be changed. To this respect, éincppation of the Government might be accepted
at this stage, at least.

The Government participation in elaborating andpaithg legal norms of primary order by
using the istitution of legislative delegation slibwbserv the fundamental principles of the
constitutional democracy within the limits and ciiwehs provided by in using it, as a consequence
of the Constitution revision in 2003. This does netessarily mean that the current regulation
should not be improved. On the contrary, as weedtéiroughout this thesis, there are ways of
improving the regulating framework.

All the lege ferenda proposals regarding the imipig the legal institution of legislative
delegation should consider the fundamental commtusoming out of this thesis, that is the necessity
of improving the Parliament role, as the most inigpair guarantee to a democracy in a State of Law.

By the present thesis, at the end of a large coattipa research activity and an analysis of
the real legislation delegation, we tried to empteads benefits in the exercise of power as well a
our constitutional democracy’s possible malfunctionlready existent or likely to appear in the
future.
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