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The paper conceived as a Ph.D. thesis and called "The Security Interests for the Enforcement of the Civil and Commercial Liabilities", represents a scientific approach of these legal institutions and shall contain general and particular elements related to their participation within the liability relationships of civil and commercial nature.                           

Nowadays, the amendments made or which are to enter into force at the legislative level for these legal institutions cannot remove the legislator's loopholes and inconsistencies or the presence of certain concepts which may create confusions and divergences in the practice and theory of law. 

Our scientific approach has at its basis the present legislative framework in matter of security interests (especially the Civil Code and the Law no.  99/1999 - Title VI), as well as the recent legislative amendments in matter, which are to enter into force due to the application and publication of the New Civil Code. When elaborating the paper, we used different present Romanian and foreign doctrinal and jurisprudential interpretations and opinions.  

In order to confer to the paper consistency and continuity in presentation, we structured it in three titles, each of them containing more chapters, by which we proposed ourselves to research the goals established when choosing the present topic and to structure the studied doctrinal and legislative materials in a pragmatic and logic approach. For their completion, the part of Conclusions, concluding the paper, has the role to synthesize the main conclusions, personal judgments and de lege ferenda proposals from the content of the paper.  

I. The first title is called "Determinations Concerning the Civil Liabilities, the Commercial Liabilities and the Securities for Their Enforcement" and contains three distinct chapters. In this title, we analyze the general and introductory aspects concerning the civil and commercial liabilities as bases of the security relationships and the forms meant to secure the enforcement of these liabilities.  

The first chapter of this title, called "The Civil Liability and the Commercial Liability as Bases of the Liability Legal Relationship", analyzes the notions of “civil liability” and "commercial liability” with a special view on origin and terminology, structure and interferences and on the existing delimitations between the two types of liabilities. This chapter actually analyzes the definitions of the notions of "civil and commercial liability", and also the structural elements of the two types of liabilities.  The last section of the chapter synthesizes, related to the notion and structure of the civil and commercial liabilities, the similarities and differences between the two types of liabilities. 

The second chapter of this title, called "The Securities as Legal Means to Guarantee the Enforcement of the Civil and Commercial Liabilities", is dedicated to the complex problems of the means that can guarantee directly or indirectly the enforcement of the civil and commercial liabilities. We analyze aspects related to the origin and evolution, notion and legal nature of the securities, as well as the forms meant to secure the civil and commercial liabilities. The first section of this chapter ("The Notion of Security") defines the legal meaning of the institution of securities and the prerogatives granted by the securities to the secured party, besides those granted by the general pledge provided for by the Civil Code. The main idea resulting from the research consists in the accessoriality of the security as compared to the liability legal relationship secured by it. In fact, the institution of the securities for the enforcement of the civil and commercial liabilities gravitates around this feature. The second section is dedicated, with a general title, to the security classification criteria. Thus, we define the forms of security which may be used by the creditor to secure efficiently the rights he/ it has against his/ its debtor.  

The last chapter, "The Evolution and Functions of the Security Interests in the Romanian Law", is dedicated, with a general title, to the evolutional and functional regime of the security interests, as security forms in the Romanian legal system, from the origins to the present day. In the content of this part of the paper, we analyze the aspects related to the appearance and development of the forms of security interests, as well as to their role and purpose within the social relationships. We also define the present legal framework in matter, with the multiple loopholes and inconsistencies raised by it in the practice and theory of law. 

II. The second title of the paper is called "The Security Interests under the Form of a Pledge” and contains three distinct chapters. This title analyzes the institution of the pledge in all its extension, as a classical security form, regulated in the Civil Code.

The first chapter of this title is called "The Notion, Features and Validity Terms of the Pledge", being structured in two sections.

In the first section, by the scientific approach made by us, starting from the general theory of the agreement, we analyze the contractual nature and the meaning of the notion of "pledge", and also the special features resulting from the legal nature of the pledge.  By the our research, we try to emphasize, taking into account the nature of accessory agreement of the pledge, the main specific features of the pledge and of the relationships existing between the pledge agreement and the liability legal relationship secured by it. 

In this part of the paper, we also analyze the aspects concerning the general and special validity methods and terms for the preparation of the pledge agreement.  In this part, the scientific analysis is concentrated on the quality, capacity and special terms which must be observed by the persons participating at the preparation of the pledge agreement, by referring to the accessory nature of the pledge related to the liability secured by it. 

The second chapter of the title is called "The Effects of the Pledge Agreement” and contains four sections. 

In fact, the first section determines and analyzes the rights and obligations of the parties, according to their quality, within the pledge agreement. The scientific research concentrates on two directions. On one hand, we meant to define and to analyze the specific rights and obligations of the secured party, as well as the right to hold the secured good, the right to claim the secured good from the third parties or the preference right or the obligation to preserve the secured good, the obligation not to use the good brought as pledge for personal interest or the obligation to return the good received as pledge. On the other hand, we try to define and to analyze the specific rights granted to the pledge debtor by the pledge agreement, as the right to ask for the return of the pledged good, the right to ask for a restraint to be laid upon the pledged good. 

The second section of this chapter is dedicated to the analysis of the bindingness and the forms of pledge advertising, elements which are necessary for the pledge to produce its effects (to produce rights and obligations) towards the parties participating to its preparation and towards the third parties. These elements are analyzed taking into account the legislative framework provided for by the Civil Code, and also in the Law no.  99/1999 (Title VI) - the framework law concerning the security interests - which is also applicable to the institution of the pledge.

In the third section, the scientific research is concentrated on the typology and methods specific to the enforcement and enforcement order of the pledge, taking into account the special reference and enforcement prerogatives, besides the simple creditors’ general right of pledge, granted by the institution of the pledge to the secured party.

In the content of the last section, we define and analyze the methods for terminating (annulling) the pledge agreement seen as an independent legal document, but also as a legal document appendent to the main (secured) liability relationship.  

The third chapter of the second title of the paper is called "Specific Forms of the Pledge Provided for by Other Legislative Acts" and contains three sections. Each of these sections is dedicated to a specific form of pledge: a) the bond of the managers of the employing units regulated by the Law no. 22/1969; b) the bond of the directors and statutory auditors of the cooperative companies; c) the bond of the directors of the groups of economic interest regulated by the Law no. 161/2003. The analysis made for each of these forms of pledge contains the specific terms of the entities which are compelled to bring such a pledge, the methods to establish the pledge, the nature of the liabilities and of the derived object of the pledge, as well as the methods to annul such a pledge agreement. 

III. The third title of the paper is called "The Security Interests under the Form of Chattel Mortgages" and contains seven chapters. 

The first chapter of this title, "The Regulation Framework, the Notion and the Application Scope of the Security Interests under the Form of Chattel Mortgages", is introductory and general in the matter of the chattel mortgages, being structured in four distinct sections. 

In the first section, our scientific research is dedicated to various problems, by means of which we tried, taking into account the legislative loopholes and inconsistencies, to define and to analyze goals of the present and even future legislative framework in the matter of civil and commercial chattel mortgages.     

Another direction of our scientific approach, analyzed in the second section of the chapter, was meant, starting from the inspiration sources of the present framework legislation in the field of security interests, to define and to establish the place of the concept of "security interest" within the present legal system.  

The third section of the chapter approaches the problems of the legal nature and features of the security interests in civil and commercial matter. The main conclusions resulting from the analysis of these problems, consisting in the real and accessory contractual nature of the security interest, are defined in the following approach and analysis of this institution, being, at the same time, the axis around which the security interests gravitate. 

The last section of the first chapter defines and analyzes the application scope of the framework law on security interests (Law no. 99/1999 – Title VI), as the provisions contained in this legislative act may produce confusions concerning its application. Thus, the research concentrates on two directions. On one hand, we indicate and criticize the legal provisions which may produce divergences and difficulties in the practice and theory of law. On the other hand, starting from the criticism brought to these provisions, by a comparative approach of the Romanian legal system in matter of securities with the American system in matter (which is the main inspiration source of the Law no. 99/1999), as amended due to the issue of the New Civil Code, we actually define and analyze the application scope of the framework law.

The second chapter is dedicated to the establishment of the security interests, which is made by the security agreement. The two sections of the chapter contain aspects related to the definition and features of the security agreement, respectively to its preparation. Starting from the definition of this agreement, we analyze its features originating both in the legal nature of the securities, seen as real rights, and in the law texts. The second section deals with aspects concerning the valid preparation of the agreement, as well as with the quality of the contracting parties and the terms which must be observed by these for the valid conclusion of the agreement. In this part of the paper, the emphasis falls on the novelty elements brought to the Law no.  99/1999 concerning the object of the agreement (the nature of the secured liabilities) and its derived object (types of goods which may be affected to the security). The analysis of these aspects emphasizes, on one hand, the improvements brought by this law, and, on the other hand, also contains critical points of view in this concern. At the same time, trying to make an objective and logical research and presentation of these aspects, we also take into account the provisions of the New Civil Code in matter. 

The third chapter was called "The Bindingness, Advertising and Preference Order of the Security Interests" and has a structure divided into three sections, approaching each of them the three aspects of the security interests contained in the heading of the chapter. 

The section dedicated to the bindingness of the security interests analyzes, according to the civil or commercial nature of the security agreement, when it starts to produce its effects between the contracting parties and towards the third parties. 

The section dedicated to the security interest advertising analyzes the methods for complying with the formalities for security interest advertising. In this concern, we emphasize the novelty elements brought by the Law no.  99/1999 in this matter, and also the general and particular aspects concerning the security interest advertising, according to certain criteria, as the nature of the secured liability, its value or the nature of the goods brought as security.  The scientific approach consists in an objective and critical approach of the procedures for complying with the advertising formalities, extending also upon other legal documents assimilated to the security interests from this point of view and even upon the civil pledge.   

The last section of this chapter deals with the problems of establishing the priority order in the enforcement of the security interests, as well as of establishing this order if there are more simultaneous encumbrances and securities on the same good.

The fourth chapter of the Title III is called "The Effects of the Security Agreement" and contains two sections analyzing the rights, respectively the obligations, of the contracting parties. The definition and presentation of the effects of the security agreement are made taking into account the unilateral or synallagmatic character of the agreement, as the parties' rights and obligations alter according to it.

The fifth chapter of this title is reserved to the analysis of the enforcement of the security agreement.

The first section of the chapter has an introductory character, defining the two methods for the execution of the agreement and which have at their basis a different legal framework, consisting either in the Code of Civil Procedure, or in the Law no. 99/1999.

The second section of this chapter analyzes, as a whole, the procedure for the enforcement of the security interest in the enforcement system provided for by the Code of Civil Procedure. This part of the paper emphasizes special aspects of the common law enforcement procedure if a security interest is enforced. Consequently, we analyze: a) the entities participating at the enforcement; b) the terms for starting the enforcement; c) the actual methods for enforcing the security, according to the nature of the good affected to it; d) the incidental causes which may appear during the enforcement; e) the remedies at law against the enforcement acts and forms.    

The last section of this chapter is dedicated to the private enforcement of the security interests provided for by the Law no. 99/1999. The scientific approach of these aspects is concentrated especially on the objective and critical analysis of the legal provisions in this matter. We present both the advantages, and the disadvantages of the private enforcement of the security interests as compared to the common law enforcement provided for by the Code of Civil Procedure. The analysis of this enforcement procedure has in view the general rules, with a special view on the aspects concerning the object and stages of the enforcement. Besides the general rules of the private enforcement of the security interests, we also identify and present in this section a number of special rules concerning this enforcement procedure applicable to certain security interests, establishing upon certain intangible movables the amounts of money deposited in a bank account or the tradable equity interests. 

The sixth chapter of the Title III is called "The Security Interests if the Insolvency Procedure is Started" and contains two sections. The first section analyzes, according to the entity which is in state of insolvency, the effects of this procedure on the parties of the security agreement and, implicitly, on the parties of the main secured relationship. The second section of the chapter presents the effects of the insolvency procedure in case of security interest relationships with an element of extraneity.

The last chapter of the Title III is dedicated to the legal regime of the security interests with an element of extraneity. This chapter represents an overall view of the general rules of private international law contained in the Law no. 105/1992 applicable in the matter of the security interests, and also of the special rights of private international law contained in the Law no. 99/1999.

The Ph.D. thesis ends with the Conclusions, personal judgments and de lege ferenda proposals resulted from the investigation of the chosen topic. The final part of the paper synthesizes the main conclusions and proposals, detailed in its content, during the scientific approach. 
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