A Study on the Fundamental  Aspects of the Civil Law Theory

Conclusions


The complex and interesting subject of the thesis presents various theoretical aspects as well as substantial practical implications. Unlike the other juridical sciences, the general theory of law deals not only with the content of positive law at a certain time, but also with the form that is necessary to this content, having an impact upon the structure of law.


Both the process of developing the law and that of applying it imply a technique, even art on the part of those who create legal norms on the one hand, and those who put them into practice on the other hand. Thus one can distinguish between the legislative technique and practically its ability. Putting into practice is possible only by knowing the law, which involves elements composing the legal system.


The beginning of the thesis focuses on some general considerations on law as a system, highlighting the role and status of civil law in the national system of law, an analysis of the components of the civil law theory appearing as necessary and extremely useful.

The general presentation is followed by the analysis of the structural elements of the content, considering three directions: the analysis of the sources of civil law, establishment of law  and interpretation of law.

From a first perspective, the aim of the thesis is to provide an introduction to the study of the sources of civil law, by making use of general considerations on law, by minutely providing material sources, formal sources, bibliographic and real sources, with  special attention paid to different classification of the civil law sources.

The thesis also presents in a general manner the categories of civil law sources which have been analyzed and compared in their structural components and their functional interaction.

Thus, the common law has been tackled in its relation to civil law, written law as a body of rules explicitly formulated in a general and abstract manner and as the main form of law source, the analysis going further by dealing with the jurisprudence and doctrine as internal sources of civil law, focusing on the study of corporative and autonomous sources, on international sources and their fundamentals and pluralism.

The main coordinates of the written law have been included into the presentation of the major components, with special attention to normative acts as main sources of law and their hierarchy in the Constitution, different categories of laws and other normative acts.

In its turn, jurisprudence, defined as the totality of court decisions, tackles its origin and present effectiveness from the perspective of the precedent in the Anglo-Saxon law as well as the Roman-Germanic law.

The paper thus dwells on the elements marking the character and effects of these main systems, namely: the obligation to judge, the interdiction to render a decision by general dispositions and relativity of the judged thing, the relation between political philosophy and the theory of the state in the light of its functions.

Doctrine plays an important role in this paper, being presented from the point of view of its obligatory character, its theoretical and practical effects, history of law, its role in the modern law systems.

The thesis also deals with international sources, apart from the corporative and autonomous ones. The analysis of the international treaty follows that of the notion of international law source. The international treaty is structured as follows: negotiation and conclusion, ratification, competence, registration and validation, considerations on the reserve of the treaty, its nullity and modification, as well as annulment of  effects.

Another international source is international custom examined in the frame of the International Court of Justice and the problems concerning the nature of international custom and the effects of an objective and psychological nature, the relation between custom and treaty.

After dealing with the notions of general principles of law, the approach dwells on international legislation, community law, jurisprudence of international courts and international doctrine.

The fundamentals and pluralism of the law sources imply an approach of the law as a normative act issued by the Parliament from this perspective. After examining the notion, the paper makes the distinction between law and other regulation acts, focusing on the process of lawmaking in its stages: legislative initiative, preliminary stages of legislative procedure, debates and vote, mediation and promulgation.

The study of laws ends with their typology and classification according to different criteria: according to the normative content, there are laws of direct regulation, frame laws, authorization and control laws; according to the formal manner of passing a law and the regulated matters, there are constitutional laws, organic laws and ordinary laws.

A section is devoted to Governmental Ordinances, their categories, the moment of their coming into force, specific effects and the control of Parliament upon them.

The other sources of law are made up of administrative, normative acts and atypical sources, namely the acts of the autonomous administrative authorities – the National Council of Academic Evaluation and Accreditation, the National Council of Audio-Visuals, the National Commission of Transferable Securities etc.- as well as administrative memoranda.

The autonomous sources of law are accomplished by private or public corporations, authorized by the state in certain fields: collective work contract, professional status (the Status of the Legal Profession). The latter are approved by law or by  Professional Bodies. At last, internal regulations might concern both public institutions and private institutions. 

The first large chapter of the thesis ends with the analysis of the hierarchy of norms in the system, the publication and irregularity of legislative acts, after some brief considerations about the international sources of Romanian law and the problems of concluding treaties and their applicability in the internal law.

The second great direction of the study concerns the notion of lawmaking. Thus, law is created in order to be enforced so that the norm, theoretical disposition be transferred to reality and the abstract become concrete. Law is a rational standard of the individual condition in relation to the other individuals. Law is made either in a preventive, stimulative manner – by persuasion, or by coercion.

Law is a coherent and formal structure the content of which comes from outside. That very content must be accomplished by executing and obeying legal norms. The main means of establishing the law is law enforcement. This process involves several stages: determining the issue in fact, explaining the legal norm as applied to the established facts, elaborating and issuing the act of enforcement and its execution. These stages are valid for both the act of administrative enforcement and the act of judiciary enforcement.

It is about a complex process which refers to several problems which must be solved: finding applicable rules or norms concurrent in their interaction, determining and solving the flaws of the law, its obscurity and defining the field of law. Last but not least there must be a clear answer regarding the possibility of creating law by jurisprudence. In order to solve these problems, there are two applicable principles according to which the flaws might pertain to the law, but not to the legal system and the court decisions have only relative effects, not erga omnes effects.

Enforcing the law is done between two crucial moments: when the law comes into effect (is published in the Official Monitor) and when it is repealed. Between these two points there are partial and provisional solutions, limiting or terminating the effects of a law by: derogation, repeal, nullity and review.

 Repeal in its turn can be explicit or implicit and it can also be affected by certain juridical modalities: the term, the state of disuse and the caducity.

Enforcing the law in time can solve a possible conflict of laws by applying two principles: the non-retrospective effect of the new law and the immediate enforcement of the new law. This means that the old law will not be ultra-active, and the new one will not be retroactive.

There are also some exceptions from these principles – the more favourable  real exception of criminal law and the apparent exceptions rendered by interpretative laws, competence laws and procedure. Solving the problem of law enforcement in time is briefly approached both in the frame of classical theory and modern theory.

Enforcing the law in space is mainly done by observing the principle of territoriality, which is essential in the Romanian legal system. The exceptions pertain to international private law or procedural law which allow that a foreign order be executed on national territory provided that legal conditions are met.

The real problems of enforcing the principle of territoriality appear within the system of federal states.

Enforcing the law in the case of persons takes place in an equitable manner, by observing the privileges of internal and international law, as well as the legal status of foreigners.

The last great chapter of the study dwells on the problems of interpreting the law. The notion of interpretation stands for the basis in order to reach the necessity of interpretation which is caused by the general character of the norm, the specifics of the legal language, the dynamics of the purpose of law, the internal contradictions of the legal system and the flaws of the law.

The main manners of interpreting the law are: official interpretation  which in its turn comprises authentic interpretation, judiciary and administrative interpretation on the one hand and non-official interpretation on the other hand.

The theories of interpretation stem from the traditional school of  legal exegesis or historical interpretation and comes to the modern theory of the sociological or evolutionist school, the latter making use of the exegetic method, the evolutionist theory and the theory of text autonomy.


The methods of interpretation refer to grammatical interpretation by the systematic method, historical method, teleological method, and especially by the logical method in its components: “per a contrario”, “a fortiori”, “a majori ad minus”, “ad absurdum”.

The procedures of interpretation refer to both a constructive and restrictive line. The constructive interpretation is realized by extending the concepts, by analogy and induction. The restrictive interpretation is rendered by considering the reason of the law that limits its effects and by using the procedure of distinction between shades of  law meaning, as well as the “a contrario” argument.

Taking into account the complexity of the subject, the thesis represents an elaborate study on the theory of civil law from different perspectives.

Relying on opinions of the internal legal doctrine, as well as the international one, the thesis attempts to present in a complex manner the theory of civil law from the perspective of the general theory of law.
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